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In Re:
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TEL Offshore Trust

In the Probate Court No. 1
of
Travis County, Texas

AD LITEM’S RESPONSE TO TRUSTEES’ MOTION FOR CONTINUANCE
Glenn M. Karisch, as Attorney Ad Litem for the beneficiaries of TEL Offshore
Trust who were served by publication and did not answer or appear (“Ad Litem”)
responds to Trustees of the TEL Offshore Trust’s Motion for Continuance (“Motion”) as
follows:
I.

Summary

Over two years after filing this action the Trustees of the TEL Offshore Trust 1
contend that they need more time to find evidence and experts to defend their actions in
waiting until 2014 to take action to preserve the value of the beneficiaries’ investments.
Though the Motion does not specify the length of the continuance sought, Trustees’
counsel said that they wanted the case to be postponed for a year.
Ad Litem does not oppose a reasonable continuance. Ad Litem’s counsel told the
Trustees’ counsel that he would not oppose a continuance to dates in February that Ad
Litem understands the Court has available. The Trustees, however, have not agreed to a
continuance, and apparently will seek a much longer delay.

Ad Litem opposes a

continuance of any longer than four months.
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The Bank of New York Mellon Trust Company N.A., Gary C. Evans, Jeffrey S. Swanson and Thomas H. Owen,
Jr. (collectively, “Trustees”).
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II.

Ad Litem’s Breach of Fiduciary Duty Claims Should Come as No Surprise.
The Motion refers to the Ad Litem’s recently-filed amended counterclaim and

states that “the Trustees did not know (or have any reason to know) the extent or the
gravity of these additional fiduciary claims prior to the filing of the Amended
Counterclaim.” Motion at p. 3. Ad Litem can’t speak to what was in the Trustees’
minds, but they certainly had reason to know of the potential for serious breach of
fiduciary claims.
First, they acknowledge they knew that Ad Litem was investigating potential
fiduciary duty claims.

See id.

In fact, Ad Litem and Trustees entered a tolling

agreement, which they twice extended, to allow the Ad Litem to investigate those claims.
See Exhibit A. That agreement specifically contemplated Ad Litem asserting any claim
against the Trustees, including claims asserted derivatively on behalf of any of the unit
holders. See id. at ¶¶ 1.7 and 2.1 Further, Ad Litem did not file his counterclaim for
breach of fiduciary duty sooner because the Trustees asked him not to do because they
wanted to try to settle the case before any amended counterclaim was filed.

The

beneficiaries should not be punished with further delay simply because the Ad Litem held
off filing a claim at the Trustees’ request.
Second, the Trustees know better than anyone what they did, and didn’t do, in
response to the catastrophic effect of Hurricane Ike on the Trust. Indeed, the corporate
trustee’s representative admitted that the Trustees were aware of the dire problems as
early as 2009 and considered various options for responding, including calling a vote of
the unit holders to dissolve the trust and seeking court modification of the trust to allow
2
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the sale of all trust properties—the action they belatedly took. But they chose not to
pursue any of these options, preferring to sell parts of the net profits interest and take out
loans to make sure they kept getting paid trustee fees while the beneficiaries got nothing.
Ad Litem needed discovery to learn these facts; the Trustees didn’t.
The Motion also refers to a mediation scheduled for August 18, 2016 but fails to
mention that mediation did not go forward because the Trustees cancelled it. Ad Litem
too was hopeful that the case would settle at mediation. But he took steps to be ready to
try the case, including hiring experts, if the case couldn’t settle. If the Trustees placed all
their eggs in the settlement basket and chose not to prepare the defense of the case that
they knew was coming, they did so at their own peril.
As noted, Ad Litem does not oppose a short continuance. But the Court should
not reward the Trustees for failing to take any action to defend their conduct which they
knew was in question.
III.

New Counsel Does Not Justify a Continuance.

The Motion further contends that the amended counterclaim creates a possible
conflict regarding the continued representation of the Trustees by Andrews Kurth LLP
(“AK”) because AK attorneys may potentially be fact witnesses. The Motion does not
identify the attorneys who may be witnesses or describe their testimony. In particular,
the Motion does not state whether AK’s litigation counsel in this case will be witnesses.
But even if some AK lawyers may testify, that does not justify a continuance.
First, that some AK lawyers may be witnesses would not preclude other AK
lawyers from representing the Trustees. With the Trustees’ informed consent other AK
3
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lawyers who will not testify could serve as litigation and trial counsel. See TEX. DISC. R.
PROF’L CONDUCT 3.08(c). 2
Second, if the Trustees still think that they need to replace AK as their trial
counsel, they have known that for a long time. The AK lawyers attended quarterly
trustee meetings throughout the relevant periods. The Trustees and AK certainly knew
that.

In fact, as the Motion indicates, long before the Ad Litem amended his

counterclaim, the Trustees’ counsel told Ad Litem and his counsel that AK lawyers
would not try the case. Motion at p. 5. The Trustees apparently decided to wait until the
last moment to even begin thinking about retaining new trial counsel when they knew all
along that they would need to do so. The Court should not reward their delay in retaining
new counsel if that is what they think they need to do.
IV.

Conclusion

The case has been pending for over two years and has been set for trial on
November 7, 2016 since May.

The Trustees have known that the Ad Litem was

investigating and likely to bring fiduciary duty claims for almost a year. Further delay
will simply further deplete funds in the trust and further delay any recovery by the
beneficiaries of any portion of their investment. The Ad Litem is ready to try the case at
the current setting. He does not oppose a reasonable continuance into the first part of
next year. But he opposes anything more.

2

“Without the client’s informed consent, a lawyer may not act as an advocate in an adjudicatory proceeding in
which another lawyer in the lawyer’s firm is prohibited by paragraphs (a) or (b) from serving as an advocate.”
(emphasis added). Thus, the Trustees could consent to AK lawyers who won’t testify representing them in the
litigation.
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Respectfully submitted,
SCOTT DOUGLASS & McCONNICO LLP
303 Colorado Street, Suite 2400
Austin, Texas 78701
(512) 495-6300 Telephone
(512) 495-6399 Facsimile
By: /s/ Daniel C. Bitting
Daniel C. Bitting
State Bar No. 02362480
dbitting@scottdoug.com
Cynthia L. Saiter
State Bar No. 00797367
csaiter@scottdoug.com
Attorneys for Ad Litem
THE KARISCH LAW FIRM, PLLC
By: /s/ Glenn M. Karisch
Glenn M. Karisch
State Bar No. 11098950
301 Congress Avenue, Suite 1910
Austin, TX 78701
(512) 328-6346 (telephone)
(512) 597-4062 (fax)
karisch@texasprobate.com
Attorney Ad Litem

5
1354993

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing has been served or
will be served in accordance with the Court’s orders regarding service dated September
28, 2015 and January 21, 2016.

/s/ Daniel C. Bitting
Daniel C. Bitting
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EXHIBIT A

